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Although it is not clear that protest of
Federal Aviation Adninistration (FAA)
decision to locate air navigation facili-
ties at a particular airport is appropriate
for GAO bid protest review, protest in

any cvent would be untimely since protester
was aware during coursc of neqotiations
with FAA of facts forming basis of protest
and did not file protest until several

months thereafter,

Milwaukee County, Viizsconsin protests the decision
by the Federal Aviation Administration (FAA) to locate
an autonated flight service station facility (air
navigation facility) at an airport in another county,
For the reasons discussed below, we dismiss the protest,

The air navigation facility is part of a national
program to modernize air traffic contrnl facilities by
placing updated cquipnent at. numerous locations through-
out the country., In implementing this program, FAA's
initial policy was to acquire, at no cost, long-term
leases of land at airports from local authorities and
then to construct with Federal funds buildings to house

the air navigation equipment, .

The PAA initially deternined that its preferred
site in Wisconsin was Timmeraan Alrport in Milwaukee
County. By lecter of May 15, 1981, after several
months of negotiations, the PAA notified Milwaukece
County of ite approval of a specifis site at
Timmerman Airport and rvequested thal Milwaukee County
provide a ro-cost 50-year lease by June 20, A few
days prior co the July Y scheduled mecting of the
Milwoukee County board, the FAA notitfied liilwaukee
County that a change in policy was being ccnsidered.
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Instead of leasing land and constructing buildings with
Federal funds to house the air navigation tacility, FAA
decided, in the interest of economy, to leas: the re-
quired space in existing or newly construc...l airport
buildings., At a meeting on July 14, the FAMN explained
its new policy to Milwaukee County officials and re-
quested a proposal by Auqust 14 for a 20-ycar lcase

of 10,000 square fz2et of space in an existing or new
buailding, The county did not subnit a propcsal . at,

by letter dated Septenber 1, informed FAA that ¢
currently had neither space available nor funds to
construct a new building., FAA then selected anothar
airport to house its facility.

Milwaukee County asserts nunerous grounds of
protest, Specifically, it alleges thats 1) the
AN failed to adequately notify Milwaukee County of
the details and specifications of the air navigation
facility or to provide timely notice to the county
of FAA's change in policy frcm construction to lease
of spaca; 2) FAA failed to provide the county adequate
tine to develop a substitute proposal; 3) FAA vioclated
"procuverient reqgulations” which vesulted in the County's
not having an adequate opportunity to subnit a proposal
Pased on FAA's specific neceds; and 4) FAA violated an
aqreenent with !filwaukee County that the facility would
ke located at Timmerman Airvort,

It is not clear vhether FAA was conducting a procure-
ment or was proceeding in sone other nanner, and thus
it is not clear this is an appropriate matter for con-
sideration under our Bid Proiest Procedures, 4 C.F,.R,
Part 21 (1982), We need not decide that issue, howvever,
for even i€ it were appropriite for us to consider the
matter, Lhe protcest wreuld be untimely., The record shous
that all operative facts foraing the basis of Nilvaukee
County's protost occurred and vere known to the County
prior to September 1 wvhen it sent o letter to FAA stating
that it had neither the spaco available nor funds to con-
struct a new bhuilding in accordance with FAA's revised
policy. By bhecember 31, Milvaukee County was also awvare
of the selection of Qreen b7, Vilsconsin as the site for
FAA's proposed facility, Yot, lilwaukee County did not
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protest until February 4, 1982, Undevr our Bid Protest
Procedures, Milwaukee County had 10 working .lays to
protest tfrom the date that the basis of protest vas
known or should have been known, 4 C,F.R, v 21,2(b)(2),
Since Milwaukee County's protest was not filed heve
within 10 working days of Sceptenber 1, 1981, the protest
is untimely and would not in any circumstances Lo con-
gidered on the merits,

The protest is dismissed,
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Harry R, Van Cleve
Acting General Counsecl





